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P.O. Box 7970

Madison, Wisconsin 53707

commerce.wi.gov (608) 266-1018
TDD: Contact Through Relay

l Sco n S I n Jim Doyle, Governor

Department of Commerce . Richard J. Leinenkugel, Secretary

September 28, 2009

Robert Marchant Patrick Fuller

Senate Chief Clerk Assembly Chief Clerk

B20 Southeast, State Capitol Room 401

P.O.Box 7882 17 West Main Street
Madison, Wisconsin 53707-7882 Madison, Wisconsin 53703
Dear Chief Clerks:

NOTICE OF ADMINISTRATIVE RULES IN FINAL DRAFT FORM

CLEARINGHOUSE RULE NO.: 09-045

RULE NO.: Chapter Comm 149

RELATING TO: Statements and Penalties for Grant and Loan Programs, and Penalties for Tax Credit
Programs

Section 227.19, Stats., requires agencies to submit proposed rules in final draft form to the chief clerk
of each house for referral to the appropriate legislative standing committees.

The following information, as required by law, is being submitted to you.
1. Rules in final draft form (in triplicate).

2. Report consisting of:
a) Rule Report.
b) Public Hearing Attendance Record.
¢) Public Hearing Comment and Agency Response Form.
d)} Legislative Council Rules Clearinghouse Report.
e) Response to Legislative Council Rules Clearinghouse Report.
f) Fiscal Estimate.
g) Final Regulatory Flexibility Analysis.

If you have any guestions regarding this matter, please do not hesitate to contact us.
Respectfully submitted,

Ny

Richard J. Leinenkugel
Secretary

COM-10537 (R.03/07)




RULE REPORT

Department of Commerce

Clearinghouse Rule No.:  09-045

Rule No.: Chapter Comm 149

Relating to:  Statements and Penalties for Grant and Loan Programs, and Penalties for Tax Credit

Programs
Contact person for substantive questions: Contact person for internal processing:
Name Sam Rockweiler Name (same)
Title Code Development Consultant Title
Telephone Number 266-0797 Telephone Number
1. Basis and purpose of the proposed rule.

As required by 2007 Wisconsin Act 125, these proposed rules would implement the provisions
of the Act that relate to statements and penalties for each of the economic-development grant
or loan programs administered by the Department, and penalties for each of the tax credit

programs administered by the Department.

2. How the proposed rule advances relevant statutory goals or purposes.

The proposed rules are consistent with the Department’s statutory duty to foster the growth and

diversification of the economy of Wisconsin.

3. Changes to the rule analysis or fiscal estimate that was prepared for public hearing.

No substantive changes were made to the rule analysis or fiscal estimate.

COM-10550 (R.02/04)




[ ] orIGINAL
FISCAL ESTIMATE CORRECTED
DOA-2048 (R06/99)

LRB or Bill No. /Adm. Rule No.

[ ] uPDATED Chapter Comm 149

D SUPPLEMENTAL Amendment No. if Applicable

Subject
Statements and Penalties for Grant and Loan

Programs, and Penalties for Tax Credit Programs

Fiscal Effect
State: No State Fiscal Effect
Check columns below only if bill makes a direct appropriation
or affects a sum sufficient appropriation
Increase Existing Appropriation
Decrease Existing Appropriation
Create New Appropriation

D Increase Existing Revenues
E] Decrease Existing Revenues

D Increase Costs - May be Possible to Absorb
Within Agency’s Budget Yes D No

D Decrease Costs

Local: No local government costs
I.D Increase Costs

D Permissive D Mandatory
2.D Decrease Costs

D Permissive D Mandatory

3] Increase Revenues

D Permissive D Mandatory
4.D Decrease Revenues

I_—__l Permissive D Mandatory

5. Types of Local Governmental Units Affected:
D Towns D Villages D Cities
D Counties D Others

[] school Districts ] wTCs Districts

Fund Sources Affected

[Meer rep [Jero [Jrers []sec []sEG-s

Affected Ch. 20 Appropriations

Assumptions Used in Arriving at Fiscal Estimate

The contracts and reporting addressed in the rules are substantially similar to contracts and reporting that the
Department currently requires in conjunction with administering economic development grants, loans and tax
credits — and therefore are not expected to have any significant fiscal effect on the Department.

The rules are not expected to impose any significant costs on local governments or the private sector, because
preparation of the statements that are addressed in the rules is not expected to have a significant new cost.

Long-Range Fiscal Implications
None known.

Agency/Prepared by: (Name & Phone No.)
Commerce/ Jim O’Keefe 264-7837

7 L o

Date

7/7/07




FISCAL ESTIMATE WORKSHEET LRB or Bill No./Adm. Rule No. | Amendment No.
Detailed Estimate of Annual Fiscal Effect DORIGINAL [JuppaTED Chanter C 149

DOA-2047(R06/99) CORRECTED [ ]SUPPLEMENTAL | “hapter Comm

Subject

Statements and Penalties for Grant and Loan Programs, and Penalties for Tax Credit Programs

I. One-time Costs or Revenue Impacts for State and/or Local Government (do not include in annualized fiscal effect):
None known. ‘

[1. Annualized Costs: Annualized Fiscal impact on State fands from:
Increased Costs Decreased Costs
A. State Costs By Category
State Operations - Salaries and Fringes $0 -30
(FTE Position Changes) ( 0.00 FTE) (- 0.00 FTE)
State Operations - Other Costs 30 -30
Local Assistance 30 -$0
Aids to Individuals or Organizations $0 -30
TOTAL State Costs By Category $0 -$0
B. State Costs By Source of Funds ' Increased Costs Decreased Costs
GPR $0 -$0
FED $0 -%0
SEG/SEG-S ' $0 -$0
HI. State Revenues- Complete this only when proposal will increase or decrease Increased Rev. Decreased Rev.
state revenues (e.g., tax increase, decrease in license fee, etc.)
GPR Taxes $0 -$0
GPR Earned ‘ 30 -$0
FED 30 -$0
PRO/PRS 20 -$0
SEG/SEG-S $0 -30
TOTAL State Revenues $0 -30

NET ANNUALIZED FISCAL IMPACT

STATE LOCAL
NET CHANGE IN COSTS $ 0 $ 0
NET CHANGE IN REVENUES $ 0 $ 0
Agency/Prepared by: (Name & Phone No.) Authorized Signature/Telephone No. Date

Commerce/Jim O'Keefe 264-7837 %—, i/%é / 4y W37 | Ytfe7
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FINAL REGULATORY
FLEXIBILITY ANALYSIS

Department of Commerce

CLEARINGHOUSE RULE NO.: _09-045

RULE NO.: Chapter Comm 149

RELATING TO:  Statements and Penalties for Grant and Loan Programs, and Penalties for Tax
Credit Programs

Final regulatory flexibility analysis not required. (Statement of determination required.)

1. Reason for including or failing to include the following methods for reducing impact of the rule on small
businesses: Less stringent compliance or reporting requirements; less stringent schedules or deadlines
for compliance or reporting requirements; simplification of compliance or reporting requirements;
establishment of performance standards to replace design or operational standards; exemption from any
or all requirements.

Less stringent requirements are not proposed for small businesses because the directing legislation, 2007
Wisconsin Act 125, does not provide such flexibility.

2. Issues raised by small businesses during hearings, changes in proposed rules as a result of comments by
small businesses and reasons for rejecting any alternatives suggested by small businesses.

No issues were raised.

(Continued on reverse side)
COM-10538 (N.03/97)




3. Nature and estimated cost of preparation of any reports by smail businesses.
The reporting addressed in the rules is substantially similar to reporting that the Department currently

requires in conjunction with administering economic development grants, loans and tax credits — and
therefore is not expected to impose any significant new costs on small businesses.

4, Nature and estimated cost of other measures and investments required of small businesses.
The rules are not expected to impose significant costs on small businesses for other measures because

the rules address - submittal of documentation, and other activities, only by appllcants that choose to
pursue grants, loans or tax credits for economic development.

5. Additional cost to agency of administering or enforcing a rule which includes any of the methods in 1. for
reducing impact on small businesses.

None of the methods listed in 1. for reducing small-business impacts are included in the proposed rules.

6. Impact on public heaith, safety and welfare caused by including any of the methods in 1. for reducing
impact on small businesses.

None of the methods listed in 1. for reducing small-business impacts are included in the proposed rules.
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‘ FORM2
) . 1L """
WISCONSIN LEGISLATIVE COUNCIL
RULES CLEARINGHOUSE
Ronald Sklansky Terry C. Anderson
Clearinghouse Director Legislative Council Director
Richard Sweet V Laura D. Rose
Clearinghouse Assistant Director - Legislative Council Deputy Direglor

CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS
IS A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE] ‘

CLEARINGHOUSE RULE 09-045

AN ORDER to create chapter Comm 205, relating to statements and penalties for grant and loan
programs, and penalties for tax credit programs, and affecting small businesses.

Submitted by DEPARTMENT OF COMMERCE

06-19-2009 RECEIVED BY LEGISLATIVE COUNCIL.
07-17-2009  REPORT SENT TO AGENCY.

RS:SG

One East Main Street, Suite 401 » P.O. Box 2536 » Madison, WI 53701-2536
(608) 2661304 « Fax: (608) 266-3830 * Email: leg.council@legis state. wi.us
http://www.legis.state.wi.us/lc




Clearinghouse Rule No. 09-045
Form 2 — page 2

LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
.reported as noted below:

I STATUTORY AUTHORITY [s. 227.15 (2) (a)]
Comment Attached YES D NO
2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (c)]

Comment Attached YES NO. D

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]
Comment Attached YES D NO

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s. 227.15 (2) (&)

Comment Attached YES D v NO
5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (]
Comment Attached | YES : NO D

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (2)] , |

Comment Attached ves [] NO
7. - COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [5.227.15 (2) (W)]

Comment Attached YES I:I NO




- WISCONSIN LEGISLATIVE COUNCIL

Ronald Sklansky . Terry C. Anderson
Clearinghouse Director Legislative Council Director
Richard Sweet ' Laura D. Rose
Clearinghouse Assistant Director : Legislative Council Deputy Director

CLEARINGHOUSE RULE 09-045

Comments

[NOTE: All citations to “Manual” in the comments below are to the
- Administrative Rules Procedures Manual, prepared by the Legislative

Reference Bureau and the Legislative Council Staff, dated September
2008.]

2. Form, Style and Placement in Administrative Code

a. The action taken in SECTION 1 of the rule should be included in the action clause that
begins the rule-making order.

b. Generally, the department should avoid the phrase “of the Statutes” when making
statutory references. Instead, for example, write “Section 227.11 (2) (a), Stats.,” if the phrase
begins a sentence and “s. 227.11 (2) (a), Stats.,” if the phrase does not begin a sentence.
Similarly, specific references to a “chapter” or “chapters” of the administrative code should be
abbreviated “ch.” and “chs.” within a sentence. For example, in item 4 of the rule summary,
refer to “ch. Comm 560 and other Comm chapters....”

¢. Initem 4 of the rule summary, the department refers to ch. Comm 100. Is this chapter
currently part of the administrative code?

d. Initem 4 of the rule summary, it appears the department intends to refer to s. 560.685,
Stats., rather than s. 560.658.

e. The last section of the rule preface should be numbered “12.” rather than “13.”

One East Main Street, Suite 401 « P.O. Box 2536 « Madison, WI 53701-2536
(608) 266--1304 » Fax: (608) 2663830 » Email: leg.council@leeis.state. wi.us

http://www legis.state.wi.us/lc




.

3. Clarity, Grammar, Punctuation and Use of Plain Language

a. Section Comm 205.10 (1) should refer to each economic-development grant or loan
program administered by the department by making use of the citations found in SECTION 1 of
the rule. These citations could be placed either in the text of the rule or in a note to sub. ().

b. Section Comm 205.50 (1) (c) provides that the department may impose a forfeiture on
the recipient, but the rule does not provide any guidance on the imposition of these forfeitures.
At a minimum, the department should clarify these provisions by specifying the procedures that
it will use to impose these forfeitures and the range of the amounts of a forfeiture that may be
imposed under these provisions. :




RESPONSE TO
LEGISLATIVE COUNCIL CLEARINGHOUSE
REPORT

Department of Commerce

CLEARINGHOUSE RULE NO.:  09-045

RULE NO.: _Chapter Comm 149

RELATING TO:  Statements and Penalties for Grant and Loan Programs, and Penalties for Tax Credit
Programs

Agency contact person for substantive questions.

Name: Sam Rockweiler

Title: Code Development Consultant

Telephone No. 266-0797

Legislative Council report recommendations accepted in whole.

l:] Yes No

1. Review of statutory authority [s. 227.15(2)(a)]

a. Accepted
b. l:] Accepted in part

c. D Rejected

d. ':] Comments attached

2. Review of rules for form, style and placement in administrative code [s. 227.15(2)(c)]

a. Accepted

b. || Accepted in part

c. [ ] Rejected

. Comments attached

[=}

COM-10539 (N.03/97) (Continued on reverse side)




Review rules for conflict with or duplication of existing rules [s. 227.15(2)(d)}

a.

b

2]

d

Review rules for adequate references to related statutes, rules and forms [s. 227.15(2)(e)]

a

b

C

d

Review language of rules for clarity, grammar, punctuation and plainness [s. 227.15(2)(f)]

a

c

2]

d

Review rules for potential conflicts with, and comparability to, related federal regulations [s. 227.15(2)(g)]

a

b

Cc

d

Review rules for permit action deadline [s. 227.15(2)(h)]

a

b

[}

Q.

Accepted
. D Accepted in part
. D Rejected

. D Comments attached

. Accepted
. D Accepted in part
. D Rejected

. D Comments attached

[ ] Accepted
Accepted in part

. [] Rejected

. Comments attached

. Accepted
. D Accepted in part

. l:] Rejected

. D Comments attached

. Accepted
. ':] Accepted in part
. D Rejected

. D Comments attached




RESPONSE COMMENTS TO LEGISLATIVE
COUNCIL RULES CLEARINGHOUSE REPORT

Clearinghouse comment 2. ¢. Chapter Comm 100 was created as an emergency rule
effective June 30, 2009, and is expected to be replaced by a corresponding permanent
rule on or before July 1, 2010.

Clearinghouse comment 5. As directed by section 560.075 (2) of the Statutes, the
Department currently executes a contractual agreement with each recipient of a grant,
loan or tax benefit, that requires the recipient to repay the grant, loan or tax benefit if,
within 5 years after either receiving the grant or loan or being certified to receive the tax
benefit, the recipient (1) ceases to conduct in Wisconsin the economic activity for which
the recipient either received the grant or loan or was certified to receive the tax benefit,
and (2) then commences substantially the same economic activity outside Wisconsin.

The Department plans to continue including this requirement in these contractual
agreements, and plans to add a “clawback rights agreement” as a rider to these contracts,
for establishing the Department’s clawback rights and detailing when and how they will
be pursued, along with any applicable appeal or adjudication procedures.

Based on Clearinghouse comment 5, the Department has added an informational Note to
section Comm 149.50 (1) describing the contractual agreement and repayment that are
required by section 560.075 (2) of the Statutes, and we have expanded section Comm
149.50 (1) (c) to specify the form of the further forfeitures that the Department may
impose — namely, cash penalties, an increase in the loan interest rate, debarment from
accessing Commerce programs, or other forfeitures as specified in the contract between
the Department and the recipient.

The Department prefers to then expand the contract to include the procedures for
imposing forfeitures and the range of their amounts, as is now clarified in section Comm
149.50 (2) — rather than specify them in an administrative rule — in order to retain the
flexibility needed for adequately addressing the broad range of programs and projects
within the scope of this chapter, and to reduce the potential for the rule to become
outdated and misleading as administrative practices evolve in conjunction with changes
in the marketplace of economic development.

File reference: Comm 205/Legislative Review Clghse




) State of Wisconsin \ Department of Commerce

RULES IN FINAL
DRAFT FORM

Rule No.: Chapter Comm 149

Relating to: Statements and Penalties for Grant and Loan
Programs, and Penalties for Tax Credit Programs

Clearinghouse Rule No.: 09-045

COM-10527 (N.03/97)




PROPOSED ORDER OF THE
DEPARTMENT OF COMMERCE

CREATING RULES

The Wisconsin Department of Commerce proposes an order to create Comm 106.49 Note, 106.68
Note and 106.87 Note, 108.02 Note, 110.08 Note, 113.07 Note, 116.07 Note, 117.07 Note, 119.09
Note, 127.06 Note, 129.03 Note, 131.50 Note, 132.40 Note, 133.10 Note and chapter Comm 149
relating to statements and penalties for grant and loan programs, and penalties for tax credit
programs, and affecting small businesses.
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Rule Analysis

1. Statutes Interpreted.

Sections 560.01 (2) (ae) 6. and 7. and (as), as created by 2007 Wisconsin Act 125.
2. Statutory Authority.

Sections 560.01 (2) (ae) 6. and 7., and section 227.11 (2) (a).
3. Explanation of Agency Authority.

Section 227.11 (2) (a) of the Statutes authorizes the Department to promulgate rules
interpreting the provisions of any Statute administered by the Department. Sections 560.01 (2) (ae)
6. and 7. direct the Department to require, by rule, penalties and statements in the economic-
development grant or loan programs administered by the Department, and penalties in the tax
credit programs administered by the Department.

4. Related Statute or Rule.

Several statute sections and other Departmental rules address financial incentives for
economic development in Wisconsin. For example, (1) sections 560.70 to 560.7995 of the
Statutes and chapters Comm 100, 107, 112 and 118 address statewide tax-credit programs for job
creation, capital investment, employee training and corporate headquarters; (2) sections 560.60 to
560.685 of the Statutes and chapter Comm 106 direct economic development grants and loans
towards capital financing, worker training, entrepreneurial development, providing assistance to
technology-based business or to businesses at a foreign trade show or event, promoting urban or
regional economic development, establishing revolving loan funds, providing working capital, and
promoting employee ownership; and (3) several other sections of chapter 560 of the Statutes and
other Comm chapters address more-narrowly targeted economic development incentives, such as
for film productions, dairy manufacturing facilities, technology commercialization, rural economic
development, and brownfield redevelopment.




5. Rule Summary.

The rules in this order would (1) require each recipient of an economic development grant,
loan or tax credit administered by the Department to enter into a contract with the Department, prior
to receiving allocation of the grant, loan or tax credit; (2) require each recipient of a grant or loan to
submit to the Department a statement which contains a detailed accounting of the funding and
deliverables for the grant or loan; (3) require verification by a certified public accountant for the
statements for grants or loans that total $100,000 or more; and (4) establish penalties for recipients
who submit false or misleading information or who fail to comply with the terms of a contract.

6. Summary of, and Comparison With, Existing or Proposed Federal Regulations.

The federal Government Performance and Results Act (GPRA) of 1993, as primarily
enacted in sections 1115 and 1116 of Title 31 of the United States Code, contains several main
elements that are substantially similar to the main elements of 2007 Wisconsin Act 125 — such as
requiring governmental executive agencies to (1) establish measurable goals and performance
indicators for each applicable program administered by the agency, and (2) annually submit a
corresponding detailed report to legislative reviewers that assesses the overall effectiveness of
each of those programs. However, GPRA does not include the Act 125 requirements that (1) the
recipients of the program benefits must submit performance and financial reports and
corresponding verified statements to the administering agency; and (2) administering agencies
must establish penalties for a recipient who submits false or misleading information, or who fails
to comply with the terms of a contract and then fails to adequately explain the noncompliance.

Section 6304 of Title 31 of the United States Code requires a federal executive agency to
use a grant agreement as the legal instrument reflecting the relationship between the United States
Government and a State, a local government, or other recipient when (1) the principal purpose of
the relationship is to transfer something of value to the recipient to carry out a public purpose, and
(2) substantial involvement is not expected between the executive agency and the recipient when
carrying out the activity contemplated in the agreement. Several of the economic development
programs administered by the Department of Commerce include federal grant funding and
therefore are addressed in such grant agreements. The Department likewise uses similar grant and
loan agreements with the local recipients of the benefits of these and other economic development
programs. Federal administrative requirements for grant agreements between federal agencies and
nonprofit organizations, for example, are established in section 215 of Title 2 of the Code of
Federal Regulations. Those requirements include having the recipient submit performance reports
and financial status reports to the awarding agency at least annually — and the financial status
report must include a certification statement from an authorized official for the recipient, that
attests to the accuracy and completeness of the report and to the validity of all included outlays.
This required recipient performance reporting closely matches the recipient performance reporting
that is required in 2007 Wisconsin Act 125; and the required certification statement on the
financial report closely matches the verification statement which is likewise required in Act 125,
and which is addressed in the proposed rules.

Sections 215.61 and 215.62 of Title 2 of the Code of Federal Regulations specify that grant

awards may be withheld, suspended, or terminated in whole or in part if a recipient fails to comply
with the terms and conditions of an award. These penalties for this failure closely match the

ii




withholding-payment penalty which is authorized in Act 125 for recipients who fail to comply
with the terms of a grant or loan agreement, and which is addressed in the proposed rules.

Under the federal civil money penalty law, as enacted in 1981 and as currently applied, for
example, to the Social Security program through section 1320a-8 of Title 42 of the United States
- Code, any person who submits false or misleading statements for an agency’s use in determining
eligibility for program benefits is subject to a penalty of not more than $5000 for each such
statement, and to an assessment of not more than twice the amount of benefits or payments paid as
a result of the statements. Since 1981, the provisions of the civil money penalty law have been
expanded by reference to numerous types of fraudulent and abusive activities, including those
addressed by the federal Economic Development Administration. These penalties for these
statements closely match the Act 125 penalties which impose a forfeiture or recoup a payment in
response to submittal of false or misleading statements, and which are addressed in the proposed
rules. '

An Internet-based search of recent editions of the Federal Register did not reveal any
currently proposed federal regulations regarding penalties in the economic development grant and
loan programs administered by the Department; or regarding penalties for submitting false or
misleading information in the economic development tax credit programs administered by the
Department. In the November 21, 2007, edition of the Federal Register, notice was found of a
proposal by the federal Department of Housing and Urban Development to extend its information-
collection requirements to include requirements for grant recipients to report against their baseline
performance standards, in a manner that standardizes grants progress reporting requirements and
promotes greater emphasis on performance and results in grant programs.

7. Comparison With Rules in Adjacent States.

Minnesota

An Internet-based search did not reveal any similar Minnesota rules. However, sections
116J.993 to 116J.995 of the Minnesota Statutes require recipients of state-level economic
development funding to (1) enter into a formal subsidy agreement with the State, (2) perform
annual reporting, and (3) pay back subsidies for failures to meet terms of the agreements. These
requirements are similar to the requirements for the contracts, reporting and penalties that are
addressed in the proposed rules. As in the proposed rules, the Minnesota reporting requirements
are more detailed for larger funding levels.

Michigan

An Internet-based search did not reveal any similar Michigan rules. However, sections
208.1431 to 208.1434 of the Michigan Statutes address tax credits for job development and
economic development — and require recipients of the credits to enter into a formal agreement with
the State, and to submit a verified statement from a Certified Public Accountant addressing the
actual jobs created, if required by the Michigan Economic Growth Authority. The tax credits can
be reduced or terminated for failure to meet the terms of the contract, and must be paid back in full
to the State if 51% or more of the new qualified jobs are moved out of state within three years
after claiming the credit.

1l




1llinois

Section 20 ILCS 715 of the Illinois Statutes requires recipients of state-level economic
development funding to (1) enter into a formal subsidy agreement with the State, (2) perform
annual reporting, and (3) pay back subsidies for failures to meet terms of the agreements. The
Illinois Administrative Code contains further requirements relating to these topics in Title 32
section 130.110 for renewable fuels and in Title 14 sections 527.80, 527.90, 527.100, 540.190, and
545.560 for economic development and technology development. These requirements are similar
to the requirements for the contracts, reporting and penalties that are addressed in the proposed
rules. As in the proposed rules, the Illinois reporting requirements are more detailed for larger
funding levels.

ITowa

Chapters 15, 15A and 15E of the lowa statutes, and the lowa Administrative Code chapters
administered by the Department of Economic Development address state-level financial incentives
for economic development and job development and require recipients of these incentives to (1)
enter into a formal agreement with the State, (2) perform annual reporting, and (3) pay back
subsidies for failures to meet terms of the agreements. These requirements are similar to the
requirements for the contracts, reporting and penalties that are addressed in the proposed rules.

8. Summary of Factual Data and Analytical Methodologies.

The data and methodology for developing these rules were derived from and consisted of
(1) incorporating the criteria in 2007 Wisconsin Act 125; (2) incorporating applicable best
practices the Department has developed in administering similar programs for economic
development, business development, and tax-credit verification; and (3) reviewing Internet-based
sources of related federal, state, and private-sector information.

9. Analysis and Supporting Documents Used to Determine Effect on Small Business or in
Preparation of an Economic Impact Report.

The primary document that was used to determine the effect of the rules on small business
was 2007 Wisconsin Act 125. This Act applies its private-sector requirements only to businesses
for which a corresponding grant, loan or tax credit is desired.

10. Effect on Small Business.

The rules are not expected to impose significant costs or other adverse impacts on small
businesses because the rules address submittal of documentation, and other activities, only by
applicants that choose to pursue grants, loans or tax credits for economic development.

11. Agency Contact Person.
Sam Rockweiler, Wisconsin Department of Commerce, Division of Environmental and

Regulatory Services, 201 West Washington Avenue, Madison, W1, 53703; telephone: (608) 266-
0797; E-Mail: sam.rockweiler@wi.gov.
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SECTION 1. Comm 132.40 Note is created to read:

Comm 132.40 Note: See chapter Comm 149 for additional requirements relating to (1) contracts between the
Department and recipients of economic-development grants, loans or tax credits; (2) submittal of statements for such
grants and loans; and (3) penalties for submitting false or misleading information, or for failing to comply with the
terms of a contract.

[Note to Legislative Reference Bureau: Insert an identically worded Note at the end of each of the
following sections: Comm 106.49, 106.68, 106.87, 108.02, 110.08, 111.09, 113.07, 116.07, 117.07,
127.06, 129.03, 131.50 and 133.10.]

SECTION 2.  Chapter Comm 149 is created to read:

Chapter Comm 149

STATEMENTS AND PENALTIES FOR GRANT AND LOAN
PROGRAMS, AND PENALTIES FOR TAX CREDIT PROGRAMS

Comm 149.10 Purpose, scope and authority. (1) The purpose and scope of this chapter
1s to implement the provisions of s. 560.01 (2) (ae), Stats., that relate to statements and penalties for
each of the economic-development grant or loan programs administered by the department, and
penalties for each of the economic-development tax credit programs administered by the
department.

Note: The Department and other state agencies have additional administrative rules that address economic
development programs, including chapters Comm 100, Tax Benefits for Job Creation, Capital Investment, Employee
Training, and Corporate Headquarters; Comm 106, Wisconsin Development Fund; Comm 108, Community
Development Block Grant Program; Comm 110, Brownfields Grant Program; Comm 111, Certified Capital Companies;
Comm 113, Allocation of Volume Cap on Tax-Exempt Private Activity Bonds; Comm 116, Rural Economic
Development Program; Comm 117, Business Development Initiative Program; Comm 127, Main Street Program;
Comm 129, Technology Commercialization Programs; Comm 131, Diesel Truck Idling Reduction Grants; Comm 132,
Dairy Manufacturing Facility Investment Credit; and Comm 133, Film Production Accreditation Program.

The Department also administers other economic development programs directly under applicable provisions
of chapter 560 of the Statutes or federal specifications, rather than in combination with administrative rules, including
the Early Planning Grant Program, the Entrepreneurial Training Grant Program, the Business Employees’ Skills
Training Program, the Gaming Economic Diversification Grant And Loan Program, and the Wisconsin Trade Project
Program.

(2) This chapter is promulgated under the authority of s. 560.01 (2) (ae) 6. and 7., Stats.
Comm 149.20 Definitions. In this chapter:

(1) “Contract” includes a written agreement that establishes responsibilities which a
recipient will fulfill with regard to the department’s terms and conditions of an award.

(2) “Department” means the department of commerce.

(3) “Economic development program’ has the meaning given in s. 560.001 (1m), Stats.




Note: Section 560.001 (1m) of the Statutes reads as follows: “ ‘Economic development program’ means a
program or activity having the primary purpose of encouraging the establishment and growth of business in this state,
including the creation and retention of jobs, and that satisfies all of the following:

(a) The program receives funding from the state or federal government that is allocated through an
appropriation under ch. 20. i

(b) The program provides financial assistance, tax benefits, or direct services to specific industries, businesses,
local governments, or organizations.”

(4) “Recipient” means the direct beneficiary of a grant or loan or tax credit that is issued or
authorized by the department under an economic development program.

Comm 149.30 Contracts. The recipient’s authorized director or principal officer shall
enter into a contract with the department on behalf of the recipient, for each grant, loan or tax credit,
prior to receiving allocation of the grant, loan or tax credit.

Comm 149.40 Statements for grants and loans. (1) For each grant or loan, the
recipient’s authorized director or principal officer shall sign and submit to the department a
statement on behalf of the recipient, that contains all of the following:

(a) Itemized description and accounting of the department’s funding, including the dollar
amount and what the funds were used for.

(b) Itemized description and accounting of the match funding as defined in the recipient’s
contract with the department, including the dollar amount and what the funds were used for.

(¢) Detailed description of all deliverables as specified in the recipient’s contract with the
department and the date on which these deliverables were met.

(2) The signature in sub. (1) shall attest to the accuracy, completeness and validation of all
of the submitted information.

(3) Each statement submitted under sub. (1) for a grant or loan that totals $100,000 or more
shall also be signed by an independent certified public accountant licensed or certified under ch.
4472, Stats., attesting to the accuracy of the information specified in sub. (1) (a).

(4) The statement required in this section shall be prepared and submitted in accordance
with the format and timeline specified in the recipient’s contract with the department.

Comm 149.50 Penalties for grants, loans and tax credits. (1) The department may
impose any of the following penalties on a recipient who submits false or misleading information or
who fails to comply with the terms of a contract and fails to explain the noncompliance to the
satisfaction of the department:

(a) The department may recoup payments made to the recipient.
(b) The department may withhold payments to be made to the recipient.
(c) The department may impose a forfeiture on the recipient. This forfeiture may take the

form of cash penalties, an increase in the loan interest rate, debarment from accessing Commerce
programs, or other forfeitures as specified in the contract.




Note: Section 560.075 (2) of the Statutes requires a recipient of a grant, loan or tax credit to enter into an
agreement with the Department to repay the grant, loan or tax credit if, within 5 years after either receiving the grant or
loan or being certified to receive the tax credit, the recipient (1) ceases to conduct in Wisconsin the economic activity
for which the recipient either received the grant or loan or was certified to receive the tax credit, and (2) then
commences substantially the same economic activity outside Wisconsin.

(2) (a) Any penalties imposed under sub. (1) shall be in accordance with the procedures and
amounts and any other relevant terms prescribed in the recipient’s contract with the department.

(b) Any fine or other penalty that is imposed under this chapter may not be paid for with
funds obtained through a grant, loan or tax credit program administered by the department.

(END)
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EFFECTIVE DATE
Pursuant to s. 227.22 (2) (intro.), Stats., these rules shall become effective on the first day of the
month commencing after the date of publication in the Wisconsin administrative register.
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